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REGENTS STRENGHTEN PROCESS 

ALLOWING RETIREES TO CONTINUE SERVING THE PUBLIC  
The Board of Regents adopted regulations today that will enhance and strengthen the process by which qualified retirees are permitted to return to work in New York’s schools and school districts. 
Section 211 of the Retirement and Social Security Law permits retired educators between the ages of 55 and 64 to accept paid employment in school districts with the approval of the Commissioner of Education. Under current statute, retirees may earn up to $30,000 annually without the need for a waiver from the Commissioner; there is no earnings limitation for retired persons 65 or older. Legislation enacted in 2002 lowered the age at which a waiver is required from 70 to 65.  Current regulations establish the circumstances under which the Commissioner may approve a district’s request for a waiver. 
The changes approved today will promote transparency and greater effectiveness in the “211 waiver” process. The Regents will study the legislation passed yesterday by the State Legislature regarding the employment of retirees and will amend the regulations at their July meeting if changes are needed.
Regents Chancellor Robert M. Bennett said, “The Regents have always insisted that our schools and districts be staffed by the most qualified people. Where that has required us to grant waivers to meet educational needs, we have done so.  Our actions have always been appropriate. But now we will ensure the process works even better, with an emphasis on transparency and effectiveness.” 

State Education Commissioner Richard Mills said, “Our main focus is to ensure that school districts have the best available leadership. The waiver process must continue to be responsive to the legitimate needs of districts to provide well-qualified individuals to staff our schools. But every administrative process can be improved. And the Regents have acted today to make our 211 waiver system better.”
-more-

Specifically, today’s changes take into account the two major circumstances under which a waiver is required:
· Where the district is unable to find a non-retired qualified candidate after it has conducted a thorough and good faith search appropriate for the level of the position; or
· Where an interim appointment is necessary because there is inadequate time to conduct a full search appropriate for the position.

In the first circumstance, where due diligence has occurred, the Department will now require evidence that the district conducted a thorough and good faith search appropriate to the position, considering prior experience with recruitment for that position in that geographic location.

In the second circumstance, the Department will require satisfactory documentation of the emergency circumstances and need for an interim appointment.  In addition, the district must provide satisfactory documentation of the abbreviated selection process for the interim appointment. 
In both instances, the district must provide a detailed recruitment plan to replace the retiree by the end of the waiver period.  This will reinforce the notion that the waiver is for an interim period only and the school board must search diligently for a permanent replacement. 
The regulations adopted today will also:

· Require that requests for waivers be made prior to employment (in any event, no later than 30 days after employment commences).  The requirement for timeliness will eliminate a forced choice situation that can arise when an application arrives while an interim is in a critical position and is close to the $30,000 limit.  This will prevent instances in which waivers are granted due to emergencies that could have been prevented.
· Limit waivers to one year except in extraordinary cases and for instances of classroom teachers serving in a high need school or a subject shortage area. This will underscore the interim nature of the appointment.  The local board must commit to permanent employment as soon as possible.

· Restrict the use of waivers to school leaders who have retired but seek reemployment in the district from which they retired.  Classroom teachers in high need schools or subject shortage areas would be employable 6 months after the date of their retirement in the district from which they retired. This will underscore the responsibility of the board to conduct a search.

· Place restrictions on the use of interim superintendents with regard to the search for the next leader.  The search is the responsibility of the board. While the interim superintendent may be part of the search, he or she may not lead the search.

· Require a public announcement of the need for an interim appointment, and if the waiver is approved, an announcement of the compensation package, including the fact that the retiree will receive a pension while so employed.  This will provide greater transparency to the process.
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Background
In an educational system as large as New York’s (approximately 170,000 certified personnel in 696 public school districts outside of New York City), it is a regular occurrence for some teachers, pupil personnel service providers, and school leaders to leave during the school year for other jobs, medical leaves of absence, and other reasons. Such disruptions to the staffing of school districts and BOCES can be difficult to manage. In critical school leadership positions, thorough searches for a permanent replacement involving the school community may take many months, during which the position cannot remain vacant.  It is important to be sure the school districts that educate our children are led every day by the best people we can find. In the circumstances above, an interim appointment is frequently necessary pending the completion of a thorough search for a permanent replacement.

The supply of qualified and properly certified people interested in an interim appointment pending the search for and appointment of a permanent replacement is dependent upon the position and the geographic area of the state.  Qualified active school district employees are frequently not interested in a temporary short-term appointment.  Accordingly, it is not surprising that a district would identify a qualified retiree to take such a short-term appointment, especially in situations where an interim superintendent is needed.  An experienced superintendent, who has a track record as a successful school leader, is well qualified to step in quickly and run a school district without an extended training period.  A superintendent of schools is a key leadership position critical to the district’s success in educating its students and, in certain areas of the state, may be responsible for an annual operating budget of at least a hundred million dollars.
The 211 waiver provision is used infrequently. Currently, the Commissioner approves waivers for approximately 400 retirees per year, about two-thirds of whom are administrators.  We estimate that fewer than two percent of all school administrators statewide are working under a waiver.
There have been some instances of individuals earning very high compensation when their interim salaries are added to their retirement benefits.  While the law does not limit such earnings, there have been several concerns expressed about the level of compensation in these limited instances.   
In order to address and resolve such public concerns, the Department is proposing a series of actions to strengthen the process. These actions include the regulatory changes made today.

On May 22, 2008, the Commissioner suspended the 211 waiver process for 60 days in order to conduct a thorough review of the process and make any necessary improvements, with a particular focus on transparency, effectiveness, and legislative intent. Many interested parties have been consulted in this review, including the Attorney General, the State Comptroller, and leaders of New York State United Teachers, the New York School Boards Association, District Superintendents, and the New York State Council of School Superintendents. 
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